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CORRESPONDENCE. 



INFANTS' CONTRACTS — REPUDIATION IN PART. 
Editor Virginia Law Beffister: 

I have been much interested in your editorial comment on "a recent Ehode 
Island case" in the April number of the Eegister (Vol. 7, p. 869). 

The case, as you doubtless recall, is CfBourke\. John Hancock Mut. Life Ins. Co. 
(E. I.), 50 Atl. 834 ; and .your analysis leads you to the conclusion that the 
Ehode Island Court of Appeals laid down some very novel law. In effect you 
say that the decision holds : 

(1) That an infant "may bring suit on a contract, claiming the benefits 
thereof, and yet repudiate such parts of the contract as are burdensome ;" and 

(2) That the result of the decision is, " that the infant may insure his life, 
in ever so large an amount, which he or his privies may recover without paying 
a single premium." 

I am unable to find that the court fell into quite such a hole as that ; and I 
hope that a second reading of the opinion of Judge Stiness will lead you to a dif- 
ferent conclusion. Does the court not rather hold, that while the infant is suing on 
the policy, yet the company in seeking to avoid it, is thereby bringing a cross 
action against him on the ground of his alleged false and deceptive statements in 
his answer to certain questions contained in the said second application ? And does 
the court not say in effect to the defendant company : " You shall not under the 
facts in the case effect anything by such cross action ? " After quoting a string 
of cases upon the general subject of an infant's contracts, as to its being " void- 
able, but not void," that he (the infant) " may avoid " but " an adult contract- 
ing with him cannot, " the court concludes the cases under that head bysaying ) 
" the principle of these cases is that infancy is a bar for misrepresentations 
based upon the contract. ' ' And then, as though anticipating the charge of not 
seeming to see the point upon which they went off, the court adds : " It is to be 
noted that the cases cited were brought by the adult against the infant." The 
learned judge then proceeds in the same connection as follows : " But if the 
plaintiff cannot sue the infant upon his warranties, upon what principle can he 
set up the same warranties in defense?" And so the judge proceeds, partly 
agreeing with the counsel for the defendant insurance company as to some 
points, but more often calling attention to the fact that his arguments do not 
apply to the case at bar. 

So much as to the court's ability and success in grasping the idea of the cross 
action element in the case on the part of the company. 

Towards the close of the discussion of the legal points raised by the com- 
pany's counsel, the court says: "This does not mean that a beneficiary may 
not be estopped by fraudulent conduct of her own ; for example, if she had 
procured the insurance upon this application with the knowledge of the false 
statements. But we do not find that fact in the case." 

In this connection it is pertinent to remark that the court calls attention to 
the fact that the evidence tended to show on the part of the mother, that she 
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thought that the questions put by the company and the infant's answers in reply 
were intended to cover the period of three years which had elapsed between a 
prior examination of the infant by the company, Jtnd the examination which 
caused the dispute and consequent litigation. 

Summing up then for our Bhode Island Chief Justice, what he does find 
among other things are these : 

1. That in defense of the infant's action it was shown in evidence that the 
insured, a boy some fifteen years old when the policy was issued, had, about 
three years previously, made an application for insurance to the company, which 
was refused ; that in such application he stated that he had been afflicted with 
rheumatism ; that his last application ( upon which the policy in suit was issued) 
contained the following questions and answers : 

Question: "Has this company ever refused to issue a policy on this life?" 
Answer : " No. " 

Question : " When did you last consult a doctor, and for what?" 
Answer : "Two years ago, bronchitis, not predisposed. " 
That in his last application he expressly warranted all his answers to be true ; 
both of said answers were false. 

2. The court, holds on the above finding that 

(a). The purpose of a warranty in a policy is not to set a trap for an ap- 
plicant, but to give information to the company, and that it would 
be "a perversion of the purpose of a warranty" to permit it to 
avoid a contract when the company is in "actual possession" of 
such information. And 
(b). That the company had notice from the application, itself, that it 
was taking the warranties of a minor ; that such warranties are 
invalid : that no suit can be maintained thereon, and therefore no 
defense can be set up thereon ; and that they do not constitute a 
part of the contract. 
If the judge's decision is correct as to the infant's warranties being no 'part of 
the contract in this case, since they were already fully informed by a previous set 
of questions and answers as to the youth's rheumatism, and consequently put on 
notice in such a manner that they are estopped to say that they were deceived, 
would it not follow that while these grounds of decision may not meet your 
views as to correctness any more than the other, yet notwithstanding this, that 
your remarks have so far only demolished the wrong case ? 

The cases you refer to in the note to Craig v. Van Bebber ( Mo. ), 18 Am. St. 
Rep. 659-661, all refer to the point you raise as to the ability of an infant to 
avoid a portion of a contract and affirm the remainder. As to this I have no 
doubt our Chief Justice would agree with you most fully. 

As far as I can see tonight I think there can be no doubt in anybody's 
mind that the infant CEourke is affirming his contract by this action of his 
beneficiaries ; and further that he has been guilty of no deceit which should 
force upon him a disaffirmance of any portion of the contract and therefore of 
the whole, because the company had all the information at the date when it 
formed the contract with OKourke that it had at the trial. 

As Judge Stiness asks : "If available at one time, should it not be imputable 
at the other?" 
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In disagreeing, even for a short time, with the editor of a law journal the 
novice is quite apt to have to blush more than once. But just " at the first blush " 
it strikes me that your reduction to an absurdity does not quite reduce. 

Providence, B. I. W. J. Ladd. 

[ Our learned correspondent proves most satisfactorily that the Rhode Island 
court did no injustice to the insurance company in excluding the infant's war- 
ranties — since the falsity of the warranties was known to the company at the 
time the policy was issued. This is clear enough from the opinion itself. But, 
unfortunately for the court, it was not content to rest its decision on that ground. 
On the contrary, the larger portion of the opinion is devoted to the question, in 
the court's own language, "Whether an infant is bound by his warranties in a 
contract of insurance. " Thereupon the court proceeds to discuss this question 
at length, and, after much reasoning and citation of authority, to announce the 
principle (which is elementary) that an infant is not bound by his ordinary con- 
tracts, nor for his torts connected with contract. Thus far we are heartily with 
the court. But proceeding to apply the principles last announced, the court asks : 
" But if the plaintiff cannot sue the infant upon his warranties, upon what princi- 
ple can he set up the same warranties in defense?" "In either case," con- 
tinues the court, " he is seeking to enforce the contract as made by the infant." 
The court's conclusion is, in its own language, that " the terms of a minor's con- 
tract can no more be set up defensively than offensively." Here we part com- 
pany with the court, and with our learned friend also. We answer the court's 
question by saying, that there is a vast difference between the binding nature of 
an infant's contract, in a case where, as defendant, he repudiates the entire con- 
tract, and sets up his infancy in defense, and the case where, instead of repu- 
diating, he (or his privy in estate) sues, as plaintiff, upon the contract, and in 
the same proceeding attempts to repudiate some portion of it which is burden- 
some to him, or as in the principal case, endeavors to repudiate a condition 
precedent. A contract is an entirety, and if one party, infant or adult, sues 
upon it, he must accept the burdens with the benefits. If an infant may re- 
cover upon an insurance policy notwithstanding his breach of warranties, solely 
because of his infancy, then, as said in our former comment, he may likewise 
repudiate other conditions precedent stipulated in the policy, and therefore the 
condition that he shall pay premiums. We should, therefore, have the infant 
recovering the full proceeds of the policy, without the payment of a single 
premium. 

If our friend is still unconvinced, we shall be glad to have him respondere 
ouster, provided he confines himself to the point at issue — a condition deemed 
important in view of the tendency manifested in the foregoing communication, 
to confuse the issue. As he is presumably adult, we need not remind him that 
the Bhode Island law of infancy is not to be imposed upon us, in the acceptance 
of our invitation, without the condition attached. — [Editor Virginia Law 
Register]. 



